
410 Enrollee Rights and Due Process

The Madison County Board of Mental Retardation and Developmental Disabilities is committed to insuring that the rights of the individuals we serve are held in the highest regard.  The Board promotes staff/enrollee interactions that foster dignity and respect through ongoing staff trainings as well as leadership by example by the Board’s management staff.

In addition to this subsection of Chapter 4 the other Board Policies that pertain to individual rights and due process are as follows:

Chapter 4 Section 405 General Policies Pertaining to Early Intervention, Preschool and School Age

Chapter 7 Behavior Support

Chapter 12 Administrative Resolution of Complaints

Chapter 15 Medicaid Due Process

410.1 Rights

The following rights are established under Ohio Revised Code (ORC) 5123.62 Rights of Persons with Mental Retardation or Developmental Disabilities.

The rights of persons with mental retardation or a developmental disability include, but are not limited to, the following:

(A) The right to be treated at all times with courtesy and respect and with full recognition of their dignity and individuality;

(B) The right to an appropriate, safe, and sanitary living environment that complies with local, state, and federal standards and recognizes the persons’ need for privacy and independence;

(C) The right to food adequate to meet accepted standards of nutrition;

(D) The right to practice the religion of their choice or to abstain from the practice of religion;

(E) The right of timely access to appropriate medical or dental treatment;

(F) The right of access to necessary ancillary services, including, but not limited to, occupational therapy, physical therapy, speech therapy, and behavior modification and other psychological services;

(G) The right to receive appropriate care and treatment in the least intrusive manner;

(H) The right to privacy, including both periods of privacy and places of privacy;

(I) The right to communicate freely with persons of their choice in any reasonable manner they choose;

(J) The right to ownership and use of personal possessions so as to maintain individuality and personal dignity;

(K) The right to social interaction with members of either sex;

(L) The right of access to opportunities that enable individuals to develop their full human potential;

(M) The right to pursue vocational opportunities that will promote and enhance economic independence;

(N) The right to be treated equally as citizens under the law;

(O) The right to be free from emotional, psychological, and physical abuse;

(P) The right to participate in appropriate programs of education, training, social development, and habilitation and in programs of reasonable recreation;

(Q) The right to participate in decisions that affect their lives;

(R) The right to select a parent or advocate to act on their behalf;

(S) The right to manage their personal financial affairs, based on individual ability to do so;

(T) The right to confidential treatment of all information in their personal and medical records, except to the extent that disclosure or release of records is permitted under sections 5123.89 and 5126.044 of the Revised Code;

(U) The right to voice grievances and recommend changes in policies and services without restraint, interference, coercion, discrimination, or reprisal;

(V) The right to be free from unnecessary chemical or physical restraints;

(W) The right to participate in the political process;

(X) The right to refuse to participate in medical, psychological, or other research or experiments.

410.2 Parent/Guardian/Individual Rights

In addition to the above bill of rights the Board will insure observance of the following rights as they relate to programs and services.

A. Right to deny permission for any proposed evaluation activities.

B. Right to review and inspect all records upon which educational/employment and training placements and decisions are made and to obtain a copy of such records at actual cost of copying, and to request amendments be made to the data.

C. Right to obtain an independent evaluation of the individual at their own expense and introduce such information into the individual’s record.

D. Right to present complaints with respect to the evaluation or placement.

E. Right to a due process hearing conducted by an impartial hearing officer including:

1. the right to be accompanied and advised by counsel and by individuals with special knowledge or training with respect to the challenges that may impact and individual with disabilities.

2. the right to present evidence and confront, cross-examine and compel the attendance of witnesses;

3. the right to a written or electronic verbatim record of such hearing;

4. the right to written findings of fact and decisions.

F. Right to be fully informed in written and oral form of all proposed evaluation, placement and periodic review, activities and decisions in the native language of the home.

G. Right to obtain a description of the kinds and number of facilities, program options, services and personnel providing education and employment and training by the agency.

H. Right to have a conference (or communicate in other ways) with any person participating in decisions during the evaluation, placement, and/or periodic review process.

410.3 Amendment of Records Upon Request
An individual, parent, or guardian who believes that information in records collected, maintained, or used under this part is inaccurate or misleading or violates the privacy or other rights of the enrollee may request the of the division which maintains the information to amend the information.

A. For such requests the following procedure will be followed:

1. The Division Director shall direct the request to the Madison County Board of Mental Retardation and Developmental Disabilities Management Team, which shall decide whether or not to amend the information within 30 days after the Director has received the request.

2. If a decision is made not to amend the information in accordance with the request, the Director of the division to which the request was directed shall inform the requesting party of the refusal and advise them of the right to a records hearing to challenge information in education/habilitation records, to ensure that it is not inaccurate, misleading, or otherwise in violation of the privacy or other rights of the enrollee.

B. If the party requests a records hearing a records hearing will be set up and adhere to the following:

1. The records hearing shall be held within 30 days after the Division Director has received the request, and the requesting party shall be given notice of the date, place, and time, at least 10 days in advance of the hearing.

2. The records hearing may be conducted by any party, as designated by the Superintendent, including an official of the agency, or another agency who does not have a direct interest in the outcome of the hearing.

3. The requesting party shall be afforded a full and fair opportunity to present evidence relevant to the issues and may be assisted or represented by individuals of his or her choice, at his/her own expense, including an attorney.  The hearing representative shall make his/her decision in writing to the Superintendent within 10 days after the conclusion of the hearing.  The decision shall be based solely upon the evidence presented at the hearing and shall include a summary of the evidence and the reasons for the decision.

C. Results of the Records Hearing

1. If, as a result of the records hearing, it is decided that this information is inaccurate, misleading, or otherwise in violation of the privacy or other rights of the participant, the Division Director shall amend the information accordingly, and so inform the party, in writing.

2.     If, as a result of the records hearing, it is decided that the information is not accurate, misleading, or otherwise in violation of the privacy or other rights of the enrollee, the Division Director shall inform the party of the right to place in the records the agency maintains on the enrollee a statement commenting on the information or setting forth any reasons for disagreeing with the decision of the agency.

3.
Any explanation placed in the records of the enrollee under this paragraph shall be maintained by Madison County Board of Mental Retardation and Developmental Disabilities as part of the records of the enrollee, as long as the record or contested portion is maintained.  If the records of the enrollee, or the contested portion are disclosed to any party, the explanation must also be disclosed to the party.

410.4 Due Process of Individuals Placed by LEA’s:

The Board shall request from each Local Education Agency (LEA) placing individuals into the Board’s programs their respective Due Process Procedures.  The appropriate LEA policies and procedures shall be followed according to the individual involved.  Children ages 3 through 21 will be covered by LEA’S Policies.

410.5 Due Process for Individuals Not Placed by LEA’s:

The Madison County Board of Mental Retardation and Developmental Disabilities shall have:

A. written policies and procedures concerning identification, evaluation, placement and periodic review processes.

B. written descriptions of available programs and related services;

C. written policies and procedures concerning due process and procedural safeguards and provide such to individuals, parents of minors and guardians and residential services/supports providers on an annual basis.

D. posted the toll free number for the Ohio Department of MR/DD and Ohio Legal Rights.

410.6
Removal

In an emergency, the Superintendent or designee may remove an enrollee from curricular, the work place or extracurricular activities or the premises if the enrollee poses a continuing danger to himself/herself or others or participates in the destruction of property.

For Individuals Placed by LEA’s:
If the enrollee has been placed by the LEA, such removal shall be reported immediately to the parent and the LEA.  A written incident report shall be prepared by the end of the work day.  A copy of the incident report shall be forwarded within 24 hours to 
the school district.  Such removal may be accomplished despite an individual’s disability, but are subject to the due process procedures of O. R. C. Section 3313.66.

Emergency removal may be a planned component of a behavior support program when the program has been written following the Board’s Behavior Support Policy and Procedures Chapter 7 and has been approved by the parents and the LEA.

For All Other Enrollees:
For enrollees not placed by the LEA, parents/guardians and residential homes, if  appropriate, must be notified immediately.

The Board’s Behavior Support Policy and Procedures Chapter 7 must be followed if an individual has behaviors causing removal more frequently than determined a crisis intervention by section 708 of that policy.

Such removals are subject to Due Process procedures.

410.7
Suspension

For Individuals Placed by LEA’s:
If a child repeatedly demonstrates inappropriate behavior, which is not directly attributed to the child’s disability, the Superintendent of the County Board may request that suspension proceedings be initiated by the involved LEA.  The Superintendent of the County Board shall forward to the school district such written reports and other records as are necessary.  County Board personnel shall be released from regular position responsibilities in order to participate in any hearings or review conference committees at the invitation of the school district.

Suspensions shall occur no more than ten days total in any program year.  Any accumulation of ten days during the program year shall be considered expulsion and constitutes a change of placement, which necessitates an IEP review for determination of a more appropriate educational or habilitative program.  The local LEA is responsible for convening the Interdisciplinary Team.  The Due Process rights of the individual are guaranteed

For Other Enrollees:

Suspensions are to be implemented only when part of an approved behavior support plan for the involved individual.  The Behavior Support Policy and Procedures approved by the County Board must be followed.  The Due Process rights of the individual are guaranteed.

410.8
Expulsions

For Individuals place by LEA’s:

The policies and procedures of the involved LEA must be followed.  The Due Process rights of the individual are guaranteed.

For Other Enrollees:

The Madison County Board of Mental Retardation and Developmental Disabilities Policy on Discipline, Due Process, Behavior Support and Service and Support Administration shall be used to determine the most appropriate placement for the individual.
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